Introduction
The Society for Social Studies of Sciences (4S) and the European Association for the Study of Science and Technology (EASST) took the initiative to organise their 2004 common world conference around the theme of 'Public proofs -Science Technology and Democracy'. The conference addressed the crumbling of the traditional divide between scientific experts that are trusted to have access to uncontroversal knowledge and the general public that defers to such expertise. Policy makers, citizens and judges must learn to deal with scientific expertise that merits neither naïve confidence nor unwarranted distrust and this requires newly invented practices to agree on the imbroglio of matters of fact and matters of concern. The organisers summarised the issue as follows:
Thus, the question of providing public proofs has taken on a new prominence: those proofs inherit all the problems of the former scientific proof, but, in addition, they have to take into account all the problems of providing agreement. 1 This raised a host of questions around citizen participation in the assessment of emerging technologies, known as participatory Technology Assessment (pTA). One type of pTA is the citizens' jury, a group of citizens that is asked to form its opinion about the introduction of a particular technology, after consulting relevant experts. During the conference we presented a paper in which we compared some aspects of the 'fair trial', especially the jury trial, with pTA citizens' juries. In the ensuing article in Science, Technology & Human Values we argue that the long history of the fair trial has generated 'a set of constraints that protect those that speak truth against power, while at the same time providing authority for the verdict reached', 2 and suggested that pTA scholars and practitioners have something to gain by studying the 'fair trial' procedural safeguards.
In the course of writing and discussing the paper and the article we were confronted with the issue of representation, for instance regarding the question whether, and if so to what extent, pTA citizens' juries can claim to speak for the concerned public. What is -or should be -the impact of the outcome of pTA citizens' juries on policy making regarding issues of public interest and how can such an impact be legitimised if just a small sample of a population was involved? We found that similar questions have been discussed in debates about the legitimacy of the trial jury, providing answers which are relevant for the discussion of pTA citizens' juries.
In this contribution we will focus on the issue of representation in a court of law and a pTA citizens' jury, arguing that such structured forms of lay participation present important democratic practices not covered by aggregative or even deliberative models of democracy.
In Section 2 we will develop a conception of democracy as advocated by Dewey in his The Public and its Problems, complemented with a relational theory of law as argued by Foqué and 't Hart. In Section 3 we will provide a brief introduction to pTA citizens' juries and to the jury of the 'fair trial', elucidating similarities and difference between them. In Section 4 we will initiate a discussion of representation in constitutional democracy, advocating a move beyond statistical representation of the sovereign people (aggregative models of democracy) and representation of rational consensus (deliberative models of democracy). We argue that the trial jury and pTA citizens' juries present Dewey's publics under construction as well as the issues they concern, claiming them to be the kind of practices advocated by Mouffe in her agonistic conception of democracy. Section 5 will conclude with closing remarks.
Constitutional democracy and the construction of concerned publics

Democracy: The constitution of publics In her doctorate thesis No Issue, No Public. Democratic Deficits after the Displacement of Politics Noortje Marres discusses the Lippmann-Dewey debate that gave rise to John Dewey's
The Public and its Problems. 3 Marres considers this debate to be topical for present deficits of democratic theory and we will follow her description of the controversy. Interestingly, Marres emphasises that the antagonists agree on the diagnosis of their time, as they both 'singled out the rise of "the Great Society" as the circumstance that necessitated a reworking of the concept of democracy'. The term referred to a type of society 'in which people are enmeshed in vast and impersonal webs of interdependent relationships', while 'public affairs are prone to transgress the boundaries of existing communities', thus generating a 'proliferation of "foreign entanglements" that require a new conception of democracy'. 4 The sheer amount and the major complexity of decisions and interactions of both private and public actors that have serious indirect effects on citizens seem to disable traditional conceptions of democracy.
5 This is the case because those affected often do not know each other, do not form a community and cannot easily grasp the complexity of the issues at stake, of which they may not even be aware. Lippmann is often portrayed as having responded with a technocratic solution, 'toning down our expectations of public participation in politics', 6 while Dewey was an ardent advocate of renewed participatory democracy. Instead of dwelling on this opposition Marres explains the common core of Lippmann's and Dewey's reconceptualisation of democracy 'as a practice dedicated to finding a settlement for affairs', 7 highlighting the role played by affairs or issues in the democratic process. So, instead of opposing Lippmann's democratic realism (leading him to elitist technocratic solutions) with Dewey's participationism, Marres argues that they developed 'strikingly similar critiques of the modern theory of democracy'. 8 First, in many cases there is a distance between the objects of democratic politics and those that are affected by them. This was the case at the beginning of the 20 th century, after the industrial and media revolutions and is the case to an even further extent at the beginnings of the 21 st century. Globalisation of economic markets and the rise of the internet have created a situation in which the price of sugar cultivated by a Latin-American peasant is determined on the world market, while the attack on the New York World Trade Center was made by suicide terrorists who may have developed their own version of a political islam based on internet recruitment. Iraqi citizens experience the consequences of the US decision to 'save' them from Saddam Hussein's dictatorship, while the US economy depends on China's willingness to finance the deficit in their balance of payments. All too often, those suffering the consequences of certain decisions are not in a position to choose representatives who can participate in the decisionmaking process. The relevant decisions are indeed taken outside the realm of one's national politics, either because the effects of a decision taken by a national government have a serious impact on the lives of citizens in other national states, or because the decisions are taken by stakeholders outside the political arena.
Second, many of the objects of democratic politics are highly complex, entangled with the technological infrastructure that has changed the scope and the direction of any decision taken anywhere to an extent previously unthinkable. Private investment in scientific research (and the subsequent patenting) of genes may lead to an increase in the genetic testing of unborn infants or in difficulties for peasants around the world to produce their own seeds; easy access to information on a global scale may augment awareness of the fact that most of the chocolate we buy has been produced with the help of slaves. The issues involved can be articulated as follows: who should have access to information about our health situation, derived from genetic testing (our healthcare insurance, our life insurance, our future employer)? Do we want farmers to become dependent on seed manufacturers; to what extent are we responsible for slavery when buying chocolate produced using slave labour, after being informed? Policy makers and experts may argue that the facts are too complex to be grasped by ordinary citizens, giving rise to false perceptions of the risks involved and/or biased emotional reactions instead of informed judgements. The public is deemed to be ignorant and can at most be educated in order to be convinced of the good judgement of the experts and the policy makers who are mandated to govern our shared world.
9 Individual citizens may in fact share this opinion, claiming they have mandated their representatives to take care of such issues after consulting the relevant experts.
However, according to Marres both Lippmann and Dewey agree that the distance between those who initiate events and those who suffer or enjoy the consequences as well as the complex entanglement of scientific, technological and other actors often result in the formation of concerned publics. Even if many citizens have no intention of becoming involved, those who find themselves confronted with bad governance may get together to make a difference. The agreement between Lippmann and Dewey is based on their pragmatic approach of the problem, not 10 Marres, supra note 3, p. 49. 11 This is not to say that the notion can be discarded. We still need an institutional framework that can accommodate the competing claims made by different publics, see S. 
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on their normative responses. Instead of following their normative theories of democracy, which depend on a community of citizens capable and willing to mind their public affairs, Marres follows the pragmatic strand of their discourse, which boils down to the fact that 'the emergence of complicated affairs that resist processing by established institutions is the occasion on which public involvement in politics becomes necessary'. 10 Ordinary government rests on the fact that a people has delegated its competence to govern to their representatives. Only when people realise that their concerns are not taken into account will they form an alliance with others who are likewise affected, to raise their voice and initiate what both Lippmann and Dewey then call the democratic process. The issues that are at stake thus give rise to the formation of relevant publics: no issue, no public (and, equally important, no public, no issue).
One could rephrase this as follows: by means of representative democracy a people delegates the competence to govern to its representatives, but as soon as individual citizens become aware of the failure of their representatives to deal with a specific issue they will seek out their fellows, form a public and initiate participatory democracy. Other than a deliberative theory of democracy that builds on the idea of deliberation on matters of general interest aiming for a rational consensus, this type of participatory democracy builds on the idea that 'the general interest' is a highly problematic category in as far as it fails to acknowledge the impossibility of a view from nowhere. 11 The objects of participatory democratic politics are matters of concern rather than matters of general interest and the first step in the democratic process is to detect which actions have indirect consequences that require the formation of a public. This first step, then, cannot be taken for granted and does not involve the theoretical exercise of developing criteria of what counts as a public issue. This step can only be taken by those who actually consider themselves (or others) affected to an extent that warrants public action. The legitimacy of this step is not theoretical but depends on the process that follows:
12 does the public that has been formed manage to force those who (plan to) act in ways that concern this public to take their concerns into account? Do they manage to have a stake in the definition of the problem and the directions for the resolution of this particular problem?
For those of us who are familiar with traditional democratic theory this perception of democracy raises many urgent questions: is democracy not being reduced to a depressing power struggle between competing 'publics' and/or 'interests'?; how can we legitimise the outcome of this process if we do not know to what extent these 'publics' can speak for others likewise affected?; how can competing 'publics' with incompatible interests be expected to reach consensus if they are only interested in defending their parochial interests?; what is the difference between such issue-politics and NIMBY (not in my backyard) 'politics'?; how can we be sure that these lobbying publics restrict themselves to rational argument instead of manipulating public opinion by nourishing irrational fears? We will not attempt to answer these questions by means of a sophisticated refutation of the arguments they imply. Our point is not that representative and deliberative politics should be discarded, and we contend that many of the questions can be answered by referring to the standard democratic procedures of parliamentary democracy. Our , and these events, actions and decisions often have major public consequences. This requires us to reinvent ways to involve those who suffer or enjoy the consequences of such interactions. 13 Dewey and Lippmann merely point out that this already happens and we agree that this requires our attention rather than an outright rejection. As to the second point: expertise is an essentially contested concept.
14 Mandating decisions on complex societal issues involving socio-technical infrastructures to experts ignores the fact that experts will probably disagree about the definition of the problem and its solution, while seeking out experts who are geared to consensus may not provide robust solutions. 15 Getting citizens involved may provide unexpected perspectives, especially if these citizens are not just asked for their current opinion (like in an opinion poll) but are invited to (re)construct their opinion in a process of sustained interactive consultation and deliberation. 16 In Section 4 we will return to the issue of representation which is crucial for an adequate understanding of the 'construction of a concerned public' discussed above.
A relational theory of law
Constitutional democracy depends on democratic processes that are limited as well as instituted by constitutional constraints. 17 Constitutional democracy is therefore not equivalent to majority rule, but rather to majority rule subject to the condition that minorities can become majorities and legitimately take over. Both the rule of law and human rights and liberties protect individuals and safeguard the formation of minorities that may turn into majorities. Respect for individual persons and particular minorities cannot be a mere privilege in a society that aims to qualify as a constitutional democracy; this is what such a society builds on and nourishes. If we want to connect this conception of democracy with Dewey's publics it may be interesting to realise that the formation of minorities need not necessarily refer to political parties or existing communities. 18 Minorities can be constructed on the basis of a common predicament that brings together individual citizens who have not and may never meet, while their opinions may in fact be very diverse. Instead of speaking of minorities we can speak of publics, concerned with a specific issue. This implies that an individual person can partake in the construction of a variety of (overlapping) publics, depending on what she perceives to warrant her urgent attention. It does not imply that everybody is under any kind of obligation to be involved in the construction of a 
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public, but one could say that the institutional infrastructure of a constitutional democracy should facilitate and protect such involvement. Constitutional democracy depends on a legal framework to sustain its constitutive features. This legal framework is a historical artifact, emerging after absolutist rule in 18 th century Europe, heavily indebted to the nation state as it was consolidated in the 19 th century. 19 The nation state provided the institutional framework for the internal division of sovereign power, creating a democratically legitimised legislator, an executive that should follow the lead of the legislator and an independent judiciary that is constrained by the legislator's enactments even if it determines the meaning of such enactments in the last instance, while it can in fact call to account the government authorities on which it depends. One can wonder about the vicious circles between the competence of these three powers of government or claim a virtuous circle, but the least we can agree is that this legal framework aims to reiterate a system of checks and balances, providing countervailing powers whenever competence is attributed. What should interest us here is that the legal framework refutes simple majority rule by installing crucial constraints in the exercise of state powers: individual rights and liberties can overrule the claimed interest of the majority, thus steering clear of naïve visions of popular sovereignty.
For this reason we argue, as lawyers and legal theorists, that Dewey's conception of democracy calls for a rethinking of constitutional democracy both beyond the limits of the national state and beyond the limits of traditional representation. The legal framework that constrains majority rule to foster individual liberty and the formation of new minorities should be extended to the formation of concerned local and/or transnational publics that seek to construct new common sense concerning issues that cannot be dealt with at the level of the national state and/or at the level of expert knowledge. Rethinking the notion of representation will require the incorporation of checks and balances in processes of citizens' participation, to counter power play by dominant stakeholders. We contend that there is a lot of inspiration and ideas to be found in the jury trial of democratic constitutional states for the thinking of such checks and balances. We propose that they may serve as an inspiration for other types of citizen participation, less evidently linked to national state structures.
Before that we will first provide a survey of pTA citizens' juries and jury trials. workshops, focus groups, voting conferences, stakeholder conferences and various forms of 'interactive' and constructive pTA. The laypeople involved may be a variety of stakeholders or may be restricted to 'ordinary' citizens. The citizens may be chosen at random, but are mostly carefully selected to generate a diversity of backgrounds to prevent initial consensus. The idea is that consensus or dissensus is constructed in a process of deliberation and consultation, thus involving a learning process for all those involved. The point is not to aggregate given opinions of separate individuals but to initiate and facilitate a process of building a new common sense around a particular topic, e.g. the use of nuclear energy, the introduction of genetically modified organisms, the development of nanotechnologies, or the societal impacts of brain sciences. Common sense -like an individual opinion -is not considered as a given that can be taken for granted, but as a shared understanding that needs reiterant fine-tuning to changing circumstances. Neither common sense nor shared understanding can be put on a par with rational consensus: 22 one may share one's viewpoint with others without them necessarily agreeing on the definition of the problem; one may develop a common sense of an issue without agreeing on the response this calls for. One may come to terms with the issue to the point of developing a policy advice, but one may also decide to raise a series of relevant questions that need to be answered before any kind of advice can be provided. For instance, in the PABE report (on public perception about agricultural biotechnologies in Europe), 23 the results were analysed of focus groups in 5 EU Member States regarding 10 'myths' about citizens' perceptions commonly adhered to by the relevant stakeholders. The 'myths' turned out to be incorrect and instead it appeared that a number of highly relevant questions were generated by the focus groups, demonstrating a keen awareness of the issues at stake. To illustrate the salience of the outcome of the process we note the stakeholder myths as well as the questions raised. The common sense of the stakeholders (policy makers, scientists) was that '(1) the primordial cause of the problem is that lay people are ignorant about scientific facts; (2) people are either 'for' or 'against' GMOs; (3) consumers accept medical GMOs but refuse GMOs used in food and agriculture; (4) European consumers are behaving selfishly towards the poor in the Third World; (5) consumers want labelling in order to exercise their freedom of choice; (6) the public thinks -wrongly -that GMOs are unnatural; (7) it's the fault of the BSE crisis: since then, citizens no longer trust regulatory institutions; (8) the public demands 'zero risk' -and this is not reasonable; (9) public opposition to GMOs is due to 'other -ethical or political -factors'; (10) the public is a malleable victim of distorting sensationalist media.' But the questions raised suggest that most of these myths are rather beside the point: 'Why do we need GMOs? What are the benefits? Who will benefit from their use? Who decided that they should be developed and how? Why were we not better informed about their use in our food, before their arrival on the market? Why are we not given an effective choice about whether or not to buy and consume these products? Do regulatory authorities have sufficient powers and resources to effectively counter-balance large companies who wish to develop these products? Can controls imposed by regulatory authorities be applied effectively? Have the risks been seriously assessed? By whom? How? Have potential long-term consequences been assessed? How? How have irreducible uncertainties and unavoidable domains of ignorance been taken into account in decision-making? What plans exist for remedial action if and when unforeseen harmful impacts occur? Who will be responsible in case of unforeseen harm? How 24 Alhough what the authors call myths sound like familiar common sense regarding the ignorant and emotional reaction of the public, the actual outcome of the consultation proved them wrong. This may indicate that pTA facilitates learning processes that generate highly relevant questions that are not dependent on specialised knowledge, drawing instead on three types of non-specialist knowledge: 'about the behaviour of insects, plants and animals (e.g. 'bees fly from field to field'), which they found was often ignored or obscured in specialised scientific discussions; knowledge about human fallibility, derived from their daily experience, which had taught them that formal rules and regulations, though well intended, would not, in the real world, be fully applied; and knowledge about the past behaviour of institutions responsible for the development and regulation of technological innovations and risks.' 25 However, obviously we cannot take for granted that putting together a set of 'ordinary citizens' will 'naturally' generate the kind of collective intelligence demonstrated above.
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Paraphrasing Rip we believe that we need 'a normative theory of expertise (..) to look into the (emerging and/or designed) arrangements that are conducive to agonistic learning and robust outcomes'.
27 Though we agree with Rip that it seems better 'to go with such processes and grasp opportunities for improvement, rather than design a 'good' process beforehand', we also agree when he writes that 'there will be meta-learning about the relative merits of various arrangements'.
28 If we consider pTA citizens' juries to be a form of collective intelligence, involving the construction of concerned publics, then the learning process must be an experiment rather than the implementation of pre-existent rules. 29 However, even experiments depend on rigorous constraints, the rules of the game that allow the experimenter to draw conclusions worth taking into consideration outside the confines of his laboratory. We agree with Rip that pTA can be considered successful when it generates agonistic learning (experimentation presumes a willingness to take a risk, to sustain strong dissensus until seriously convinced) and produce robust outcomes (that survive the context of their conception). We mention four such rules of the game, regarding (1) the framing of the issue, (2) the burden of proof, (3) the testing of expertise and (4) the independence and impartiality of the 'facilitator' who accompanies the process. As to the framing of the issue there is the example of a jury that addresses the question: 'What conditions should be fulfilled before genetic testing for people susceptible to common diseases becomes available on the National Health Service (NHS)?' 30 The question whether genetic testing in itself is a good thing is passed over. Interestingly, the funding of this jury was largely provided by a pharmaceutical company. One can suspect that agonistic learning and robust outcomes depend on the extent to which a jury is allowed to rearticulate the question and/or formulate new questions (cp. the PABE report). As to the burden of proof, this may be implicit in the framing of the issue, as demonstrated above. One can refer to the political principle of precaution that would require those who intend to introduce new technologies that may seriously impact the life 
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of citizens to explain why they warrant introduction, 31 involving considerations of proportionality and subsidiarity (cp. the PABE report). As to the testing of expertise one may expect the jury to be free to invite conflicting expertise, to take the lead in questioning them and to have access to relevant background literature. As to the independence and impartiality of the facilitator one may add that what is needed is an awareness of the complexity of the issue, including the capacity to introduce agonistic positions if a short cut threatens to halt the learning process. Short cuts run the risk of forestalling robust outcomes, because they avoid taking into account all relevant arguments. 32 An important point to make here is that the practice of pTA citizens' juries involves a process, rather than a procedure, i.e. the constraints involved are not formalised but (re)invented along the way. This is part and parcel of the experimental character of pTA, which is geared to a creative learning process that resists rigid implementation.
The trial of the jury
Other than pTA practices, the fair trial involves relatively strict adherence to procedure. In fact, one could say that the procedural safeguards (which do embody a substantive logic) form the core of the judicial trial. The principles of publicness, immediacy, equality of arms, contradictory proceedings, the independence and impartiality of the judge and the presumption of innocence should all contribute to a process that allows opposing parties to voice their disagreement, preparing the fairness and justice of the final verdict.
The trial jury embodies the participation of laypeople in the judicial process. In the common law jury trial the lay jury decides on the facts of the case (e.g. in a criminal trial the guilt of the defendant). Apart from the Netherlands most continental European jurisdictions entail some form of lay participation. In the wake of the French Revolution juries were introduced as checks on the powers of professional judges, distrusted for their alliance with sovereign government. Juries were praised as a reform of the criminal law, advocating transparency and immediacy (both pertaining to the oral character of the trial and to the need to proceed slowly and in real time). 33 The constraints that inform their involvement across the diversity of jurisdictions differ substantially, 34 for instance regarding issues like 1) the selection of jurors and their representativeness (are they selected at random? is there a quality check? is participation in the jury limited to local citizens? can the jurors be challenged by the parties? And, if so, is the challenge subject to motivation or does it take the form of a discretionary repudiation?); 2) the organization of the jury's work (is the jury totally passive or can the jurors ask questions or require further inquiries? is there cooperation between the judges and the jury or not? are jurors isolated from the world during the proceedings or are the limitations of their freedom rather shallow?); and 3) their powers and competencies (do the juries participate in other judicial actions than deciding upon Although, for a number of reasons, the role of the trial jury has been reduced significantly during the last century, 35 the survival of this form of lay participation merits an analysis of its successes. One of the major effects of the presence of a jury is that it obliges professional actors in court to cope with complexity in a manner that is understandable for laypersons. Though Edmond and Mercier warn against the dangers of 'the politics of simplification', involving 'the importation of broader metaphors and narrative strategies' instrumental to a particular point of view, 36 this should not disqualify the reduction of complexity in itself. If the relevance and validity of expert evidence is a construction of competent experts, to be tested by concerned citizens, the reduction of complexity seems preferable to the hiding of complexity behind the rethorics of trusted expertise. It may even be the case that lay people reveal complexities overlooked by mono-disciplinary experts. While the judge is an expert in legal practice, there is no reason to believe that she has special qualities providing her with better judgements on the facts of the case. In common law jurisdictions the judge functions as a gatekeeper for the admission and presentation of evidence, but the decision about the facts remains a matter of common sense, whether taken by a judge or a jury. However, opinions are voiced in favour of 'an exception of complexity' that would make it possible to remove a case from the jury and bring it before three professional judges; the appointment of 'special and qualified juries' in certain specific matters (notably financial and economic matters); the replacement of juries by competent administrative authorities or by experts (for example, in antitrust cases) and a splitting up of the question addressed to the jury in an elaborate questionnaire, making it possible to check the jury's reasoning. 37 Such proposals display an interesting distrust in the competence for sound decision-making by laypersons in the face of complex matters of fact. There are good reasons to resist such distrust. Apart from the naïve understanding of forensic expert knowledge that underlies such distrust, 38 we argue that the collective character of the decision-making process of the trial jury provides important guarantees of good outcomes. The obligation to agree on the decision and take responsibility for its impact on the defendant forces jurors to test their basic intuitions about facts, evidence, expertise and guilt in a process of discussion and negotiation. Initial ignorance will be transformed into a more balanced understanding due to the confrontation with adversarial understandings of the case's complexities. In terms of Rip: agonistic learning processes produce socially robust outcomes. 
Process and procedure: The rules of the game
The success of the participation of lay people in the evaluation of evidence in court seems to depend on the specific procedural safeguards of the 'fair trial'. The real time mise en scène of the judicial event (the principle of immediacy) with its ritualised and organised distribution of positions and roles (equality of arms, contradictory proceedings), the transparency of its proceedings (external publicness) excepting the confidentiality of the jury's deliberations, the delay and hesitation inherent in the suspension of judgement (the presumption of innocence) and the triangulation of the proceedings (an impartial and independent judge) all work to prevent a short cut from claims to proof. The judicial procedure combines the slowness of serious reconsideration with the necessity to decide and the force of law, thus integrating justice, purpose and legal certainty. 40 These procedural safeguards have evolved in part as a result of the introduction of lay juries in court, requiring specific guarantees to provide the jury with sound arguments from both sides of the conflict, under the guidance of an impartial and independent judge. 41 Some of the procedural safeguards of the jury trial are equally essential for pTA practices like citizens' juries: the immediacy of the process, involving a real time face-to-face discussion of the matter of concern; the equality of arms that allows participants to speak their mind without fear of being overruled; contradictory proceedings that nourish agonistic learning processes; the impartiality and independence of the facilitator of the process; the transparency of the process in terms of who took the initiative, who is financing, how are the results published even if they contradict received opinion, which experts have been consulted. The experimental dimension of pTA practices may resist the introduction of formal procedural constraints, but in as far as the results of these experiments are to be taken into account some rules of the game may need scrutiny. For instance, if focus groups are financed by one of the stakeholders of a particular issue, we should be ready to look into the framing of the question, the composition of the groups, the type of experts they were allowed to invite, the independence of the facilitator, the translation of the findings into the final reports etc. This regards business enterprise as well as NGOs and even government agencies, without even suggesting that a deliberate bias is built into the process. Studies in cognitive psychology demonstrate that group performance is enhanced by diversity, but there are specific conditions that apply, without which the outcome of group processes will still be biased and less robust than needed. 42 The most salient difference between pTA and trial juries is the fact that a trial jury decides, whereas the citizens' jury advises. The most salient similarity is the fact that they form an opinion on a matter of concern and can for this reason be understood as 'a public under construction' in the sense discussed in Section 2. They both invest in a kind of collective intelligence that does not depend on individual rational reasoning. 43 The trial jury has been praised as an instrument of democratic deliberation, countervailing the powers of the professional judge. The democratic dimension of the jury trial has, however, been countered by the question of to what extent a jury is representative of the people. How can we trust them to speak for us? In the next Section we will explore the issue of representation, taking into account the findings of pTA scholarship and the quest to rethink democratic practice. 
(Re)presentation
Representation and democratic theory
Democratic processes can be defined in terms of representation in different ways. One way to think of representation is in terms of a mandate, which allows one person to speak and actlegally -in the name of another. In private law this is a standard way of attributing the legal consequences of one person's legal actions to another person, provided that a set of conditions have been met (consent etc.). Another way to think of representation is in terms of delegation, which attributes competences of one (legal) person to another (legal) person. When thinking of political representation, delegation is the term which is mostly used, implying that the representatives derive their competence to govern from the sovereign people. In a democratic constitutional state of republican design politicians chosen in a general election are not deemed to speak in the name of those who voted for them, but to govern in the general interest, not favouring the individual constituents who cast their vote in their favour. This is what Claude Lefort has discussed in terms of the empty place of government power in a democracy: whoever are chosen to govern should not usurp this empty place as they must take into account the temporary nature of their rule. They are always the placeholder of their successors. Representation then follows the logic of the radical underdeterminacy of constitutional democracy, resisting the temptation to monopolise state authority. In terms of Foqué the general interest 'is indeed not a simple representation of a tangible, concrete and present instance, but a conceptual construction'. 44 From that perspective political representation must be understood as a counterfactual concept, in the sense of Foqué and 't Hart's notion of 'contrafaktische' conceptualisation. 45 Such counterfactual representation would imply that actions of politicians in a constitutional democracy must be comprehensible in terms of the general interest. To count as a legitimate action it must be possible to reconstruct the action as one in the general interest. This means, on the one hand, that actions cannot claim to be in the general interest just because they were performed by politicians or government officials. On the other hand, it means that our representatives are in fact constrained to act in ways that can be reconstructed as being in the general interest.
The category of the general interest is, however, highly problematic. As discussed in Section 2, transnational, private and socio-technical complexities paralyse the meaningful reconstruction of the general interest. Confronted with uncertainty about the consequences of a phenomenon or development no one knows what the general interest might be and it must be diplomatically constructed taking into account all the concerns about the issue at stake. It can however be argued that these are different points compared to the problematic character implied in the radical underdeterminacy of counterfactual concepts like the general interest. Radical underdeterminacy calls for creative solutions instead of mechanical implementations of predefined policies. The counterfactual -underdetermined and problematic -nature of the general interest in fact saves us from conceptualising democracy as a machinery capable of producing blueprints for the good life. 46 However, to achieve a creative solution that is also robust, relevant stakeholders need to enter the stage and initiate agonistic learning. Restricting oneself to national constituents, voting procedures or moral-political deliberation may result in a failure to (re)pre-sent the actual issues that are stake as well as the concerned publics. To develop a more adequate notion of (re)presentation we will briefly present the mainstream contemporary models of democracy and their claims regarding representation: aggregative models in line with public choice theory embraced to some extent by for instance Sen and Sunstein, 47 liberal deliberative models like Rawls' or Habermas', 48 and pluralist agonistic conceptions of democracy as propagated by Chantal Mouffe. 49 Our claim is not that these models should all be replaced by Dewey's conception of democracy, but we do claim that Dewey's notion of a public under construction provides some of the answers raised by other conceptions of representation and democracy.
Aggregative models of democracy build on the substantive notion of the equality of each individual citizen, translated into the procedural adage of one man one vote. Current versions of the model use the language of public choice theory that is based on the methodological individualism of rational choice theory. 50 Many objections can be made against the presumptions as well as the conclusions of such aggregative models, even if Goodin rightly points out that:
Even self-styled 'deliberative democrats' who adamantly oppose aggregative models of democracy in general thus occasionally find themselves resorting to a mere show of hands in the end. 51 We think that the main problem of aggregative models lies in the fact that it takes citizens' preferences as given:
52 the calculable input for opinion polls and elections that aggregate individual opinion. Interestingly, a similar technique prevails in marketing research, based on the notion of consumer preferences. 53 Opinion polls and marketing research provide politicians and service providers with information that allows them to act strategically, basing their policies on sophisticated monitoring of citizens' and consumers' expressed preferences. The representation involved is of a quantitative, statistical nature, which rules out a conception of a democratic public constituted by the interactions of subjects whose subjectivity is relational and interdependent, geared towards the creation of a new common sense. 54 The assumptions of such a notion of representation are also at odds with the need to cope with new problems and issues which have not yet been and could not have been the object of the 'choice' and 'preference' of citizens.
Deliberative models of democracy may involve a less shallow conception of representation, referring to collective learning processes and public reasoning that depend on individual liberty, thus reconciling liberalism and democracy as two sides of the same coin. 55 While the aggregative model presents itself as part of either empirical political theory or rational choice theory, deliberative models have a strong normative and discursive dimension. Interestingly, both emphasise procedural constraints to achieve the purpose of democratic politics, but the aggre-56 Ibid., pp. 10-11 [italics of Mouffe, MH & SG] . Mouffe stresses that these practices always involve power relationships, which she finds to be another important issue ignored in both aggregative and deliberative democratic theory. Her concept of practice is informed by Wittgenstein's forms of life rather than 'herschaftsfreie Diskurs' or a veil of ignorance: radical impartiality or interaction outside the realm of power relationships are not of this world. 57 Reiterant presentation is not a matter of repetition, but implies both continuity and renewal: whatever is re-presented was not already given but co-created in the act of representation and every act of representation re-creates what is re-presented.
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gative model seems to prefer calculations and compromise whereas the deliberative model prefers to stipulate the institutional arrangements that facilitate impartial reasoning (Rawls) or 'herrschaftsfreie' communication (Habermas) geared to authentic rational consensus among equally empowered citizens. This authentic rational consensus is the only thing that can represent the will of the polity in deliberative democratic theory. Mouffe has identified the main problem of deliberative democracy as the unjustified negation of the tension that exists between liberal and democratic values, a tension which demands a reiterant creative solution that cannot be based on rational consensus, whether constructivist (Rawls) or communicative (Habermas). She reminds us that:
Following that line of thought we can realize that what is really at stake in the allegiance to democratic institutions is the constitution of an ensemble of practices that make the constitution of democratic citizens possible. This is not a matter of rational justification but of availability of democratic forms of individuality and subjectivity. (…) The failure of current democratic theory to tackle the question of citizenship is the consequence of their operating with a conception of the subject, which sees the individuals as prior to society, as bearers of natural rights, and either as utility maximizing agents or as rational subjects. In all cases they are abstracted from social and power relations, language, culture and the whole set of practices that make the individuality possible. What is precluded in these rationalistic approaches is the very question of what are the conditions of existence of the democratic subject. (….) To seriously tackle those problems, the only way is to envisage democratic citizenship from a different perspective, one that puts the emphasis on the types of practices and not the forms of argumentation.
56
As a matter of fact, Mouffe seems to move away from the notion that representation can save us from conflicting values or interests and should lead us to rational consensus. Her point is that a democratic politics that aims to protect liberal values nourishes conflict at its very core, requiring adequate presentation of the actual antagonisms that endanger the sustainability of a polity. The aim of democratic politics -according to Mouffe -is the transformation of antagonism (hostility between enemies) into agonism (a power struggle between adversaries), which means that one accepts another's right to defend her position, implying an active sustainment of dissensus that could be compared to a judge's obligation to suspend his initial intuitive judgement until the case has been thoroughly investigated. Mouffe's agonistic model of democracy thus seems to favour representation as reiterant presentation, seeking a solution that is not based on an ultimate rational consensus (determined by universal laws of rational argumentation) but on creative interaction (underdetermined due to the radical underdeterminacy of human interaction). 
Laboratories of new common sense: Publics under construction
Legal and political theorists often think in terms of argumentation: which arguments could a judge use to justify her verdict and which arguments can support the institutional arrangements of liberal democracy. With Mouffe we think this may be a practice of legal and democratic theorists that conceals the power struggle taking place at the heart of constitutional democracy, refusing to face the question which formal and informal practices have already developed around issues not easily resolved in (supra)national institutions. 58 We contend that both the trial and the pTA citizens' juries demonstrate what Dewey has termed the construction of a concerned public around a specific issue and we suggest that as agonistic practices they illustrate Mouffe's agonistic democracy. However, this raises the question in which way such publics challenge our notion of representation, and to what extent and in which way their interaction should be constrained to produce the kind of practices that nourish agonistic constitutional democracy.
PTA citizens' juries and trial juries cannot provide a statistical representation of the constituents of a democracy -in that sense they may challenge the traditional conception of representation in as far as it builds on an aggregative model of democracy. 59 We do not reject the empowerment and emancipation produced by general and anonymous elections, even though we are sceptical regarding the permanent monitoring of voting preferences by means of opinion polls. We do think that general elections are the starting point for a democracy, to be complemented with deliberative and participatory practices. Deliberative practices that aim to represent rational consensus are highly problematic in as far as their claim of being rational overrules arguments defined as irrational, emotional or biased, ignoring the fact that they may embody a different rationality that challenges the rational consensus presumed to represent the general interest. The idea that citizens' or trial juries may represent our common sense challenges the idea that only rational consensus is acceptable for democratic theory: we do not want to be represented by people we do not know unless we voted for them or unless they are thus detached from personal interests that their rational judgements must be in the general interest. The citizens involved in jury deliberation are not trained to achieve rational consensus; their expertise derives from their experience, tested in the course of the collective deliberation. Arriving at a conclusion -the articulation of a verdict, a set of questions or an advice -is not a mechanical or logical process. It is rather like an experiment in real time: everyone must take the risk of voicing her opinion, resisting short cuts to the final outcome, and contesting those that try to overrule others by imposing their viewpoint. Such deliberation can rightly be taken to constitute the laboratory of new common sense, a witness to the construction of a concerned public. The process will probably involve engaged argumentation and notwithstanding Mouffe's emphasis on practices over and against argumentation, we consider argumentation to be a powerful instrument to achieve the robust outcome of an agonistic learning process. The difference, however, between rational argumentation as promoted by deliberative democratic theory and argumentation in court or pTA citizens' juries lies in the presumption that consensus can be based on rational argument without taking into account desires, emotions, power relationships and other messy realities.
Do lay people who sit down together to form an opinion, advice or judgement represent the sovereign people, the general interest, the concerned public or the issue at stake? The trial jury is often thought to represent the sovereign people in the sense that the task of judging one's peer is delegated to the jury; like in the case of political representation this is not a matter of mandating individual jury members but delegating one of the competences of the sovereign people. The pTA citizens' jury has not been delegated any such competence and is not taken to represent the sovereign people. The trial jury is not involved in establishing the general interest, as the delegation concerns the judgement in the case at hand. The same holds true for the citizens' jury, which is not asked to survey all possible issues to be taken into account but to formulate an opinion, advice or set of questions regarding one particular issue (even if this may necessitate an investigation of related issues). Those juries do not represent something that already exists: they are new independent actors characterised by the fact that the jurors constituting them are learning by doing, in real time, in processes that demand responsible creativity. Both sorts of juries, however, do present a concerned public under construction that is involved in articulating the issue that is at stake. In fact, the public is constructed around the issue that is constructed by its public; they are mutually constitutive and in as far as this is a problem it is a problem that invites creative solutions. 60 To state that juries present a concerned public that is constituted by the issue at stake clarifies the fact that these juries do not represent the sovereign people or the general interest in the traditional way. In the case of pTA citizens' juries it also clarifies that what they present -bring into presence -are new issues as well as new publics, which both aggregative and deliberative models of democracy find difficult to accommodate. If, however, we acknowledge the counterfactual nature of the concepts that form the backbone of constitutional democracy, this presentation cannot be taken for granted. It is neither the presentation of a given fact, nor the presentation of incontestable local consensus; neither the universal truth about the case at hand nor disempowered local knowledge. Just like no government can usurp the empty place of government power in a democracy, no judge and no jury can usurp the empty place of judicial power in a democratic jurisdiction, claiming a monopoly on the new common sense generated in the process of deliberation. This calls for careful scrutiny of what role these publics are actually performing and how they can incorporate the checks and balances that constitute constitutional democracy. We contend that (1) pTA citizens' juries can learn from the legal constraints that constitute the 'fair trial' and (2) that the 'fair trial' can learn from Dewey's discussion of democratic politics. PTA scholars and practitioners should not claim an absolute singularity for their newly developed democratic practices and lawyers should not shrink from lay participation in court. Both should be aware of the pitfalls of professional knowledge claims as well as populist claims to represent the true voice of the people and both should recognise the experimental character of public construction, required for socially robust outcomes.
Closing remarks
In a fast evolving collectivity with a very high pace of innovations quite some questions and issues arise that were properly unthinkable at the moment of elections. In such situations the legitimacy of traditional representation becomes questionable.
Especially when these new issues are characterised by uncertainty and when no robust, uncontroversal expertise is available, aggregative and deliberative conceptions of democracy fail to account for the ways in which new publics are constructed around new issues, requiring politicians to build up politics in a 'precautionary way'. Precautionary politics imply that relevant actions must be undertaken collectively, with the participation of all those claiming to be affected, taking into account a maximum of both scientific and experience-based knowledge. The agonistic conception of democracy, advocated by Chantal Mouffe, and Dewey's pragmatic theory of democracy seem more apt to account for the way these new publics present their case. In this contribution we have examined pTA citizens' juries as such new 'publics under construction', constituted by the issues that concern them. Like pTA citizens' juries, the trial jury consists of laypersons, required to develop an opinion on a specific issue. Besides obvious differences between pTA juries and trial juries their legitimacy seems to rest on the idea that in some way they present a people's common sense on the issue/case that is at stake. We have explained how the notion of political representation cannot be restricted to aggregative models or models of rational deliberation, arguing the need for agonistic learning processes to produce robust outcomes. Such learning processes take place in specific practices, involving a set of constraints -or rules of the game -that foster agonistic deliberation instead of taking a short cut to premature consensus. PTA citizens' juries could learn from the constraints embodied in the 'fair jury trial', as they are geared to providing the playground for adversarial procedure. Democratic theory as well as theories of adjudication could learn from the practices of pTA citizens' juries, to understand the legitimacy and the effectiveness of lay participation in public decision-making within constitutional democracy.
